
April 9, 2013 
 
The Honorable Tom Vilsack 
U.S. Department of Agriculture 
1400 Independence Avenue, S.W. 
Washington, DC  20250 
 
Re:  Public Comment on Nutrition Standards for All Foods Sold in School 

(78 FR 9530, February 8, 2013) 
 
Dear Secretary Vilsack: 
 
The National School Boards Association (NSBA), representing over 13,500 local 
school boards and 90,000 local school board members across the nation, supports 
the overall goals of the Healthy, Hunger-Free Kids Act (PL 111-296) to end 
childhood hunger and address childhood obesity. School boards are deeply 
committed to fostering a healthy and positive learning environment for children to 
achieve their full potential.  To this end, most school districts have already taken 
meaningful steps to improve the quality of foods available from vending machines, a 
la carte lines, and other non-National School Lunch Program (NSLP) sources.   
 
Therefore, NSBA respectfully offers the comments below on the draft Nutrition 
Standards for All Foods Sold in School rule issued on February 8, 2013.  NSBA’s 
recommendations are predicated on two imperatives: 
 
1.  The Department must recognize that local school boards are facing ten years of 
debilitating cuts in federal education funds as a result of sequestration in the Budget Control Act.  
As stated in our March 7, 2013 correspondence requesting an extension of the comment period for 
the proposed rule, local school districts have been overwhelmed in anticipation of budget cuts due 
to sequestration.  In the first year alone the cuts exceed $2 billion dollars in programs designed to 
help the most vulnerable students, such as Title I and special education.  Therefore, any financial or 
operational impact from the new standards – no matter how small or seemingly insignificant - will 
impact instruction, staff, or both at the local level. Further, the Department’s observation that no 
State standard currently aligns to all of the provisions of the proposed rule indicates that the 
practices and revenue of virtually every school district participating in school lunch and breakfast 
programs could be impacted by the new standards.   
 
2.    These and other circumstances necessitate that local school districts have maximum flexibility to 
establish policy and practice for all programs and services.  This is particularly important with the 
proposed competitive food rule, which represents unprecedented federal intrusion beyond school 
meal programs and into local educational agency (LEA) operations.     
 
Recommendation 1: NSBA urges the Department to issue an Interim Final Rule on 
competitive food standards rather than a Final Rule.  The financial and operational impact and 
unanticipated consequences of the new standards must be observed, documented, and updated to 
reflect a better understanding of on-the-ground impact before being incorporated into a Final Rule.   
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As we have seen in the current school year with implementation of the Final Rule on National 
Standards in the National School Lunch and Breakfast programs, PL 111-296 has resulted in 
consternation not only in school districts, but among members of Congress who supported the bill.  
NSBA appreciates the temporary flexibility granted by the Secretary for grain and meat/meat 
alternative maximums, and believes that additional flexibility is needed.  Perhaps if there had been an 
Interim Final Rule issued for the standards, some of the difficulties of implementation could be dealt 
with more easily.  
 
Recommendation 2: NSBA urges the Department to conduct a comprehensive study of the 
financial and operational impact of the competitive food standards prior to implementation 
of certain provisions.  Section 205 of PL 111-296 mandates an unprecedented expansion of federal 
regulation of LEA operations by requiring the Secretary to establish national standards for all food 
sold outside the federal school meal programs, on the school campus, throughout the school day.   
 
While the proposed rule provides case studies and other evidence regarding the impact on school 
revenue from changes in competitive food standards within states, available data do not provide 
detailed information on such issues as what services and programs are funded by competitive food 
sales, what the impact was on these programs during the initial reduction in revenue, or what 
strategies school districts used to weather the transition.  Further, there is little or no data on the 
cost to school districts of recordkeeping and monitoring of competitive food sales.  This 
information is critical in light of the education funding crisis described above, and in light of the 
cumulative impact of other mandates contained in PL 111-296, such as paid meal pricing 
requirements, education, training and certification standards, and the cost of national standards for 
school lunches that were implemented during the current school year.  
 
Recommendation 3: NSBA urges the Department to postpone implementation of the 
proposed record keeping and compliance burden that applies to LEAs until a study has 
been completed on the costs to school districts.  The proposed rule requires LEAs to monitor 
compliance and maintain records for foods provided in areas outside of the control of the school 
food services operation. At a minimum, LEAs would be required to maintain receipts, nutrition 
labels or product specifications and to document compliance with competitive food standards in 
such locations as school stores, vending machines, concession stands, fundraising events on campus 
and snack bars.  
    
NSBA urges the Department to delay implementation until such time as there is 1) adequate data 
upon which to determine the operational and financial impact of implementation on LEAs, and 2) 
adequate resources to implement them in school food authority (SFA) budgets. The comprehensive 
study called for in Recommendation 2 above could provide valuable data from which to determine 
the financial and other resources need to comply with this provision.    
 
Recommendation 4: NSBA urges the Department to allow LEAs to make the determination 
regarding the frequency of fundraisers that may be exempt from competitive food 
standards, as long as the determination is consistent with the district’s Local School 
Wellness Plan (LSWP). PL 111-296 gives the Secretary discretion to exempt infrequent fundraisers 
from competitive food standards.  The proposed rule identifies two options for implementing this 
discretion:  1) option E1 would allow State agencies the discretion to establish limitations on the 
number of exempt fundraisers that may be held during the school year, and 2) option E2 would 
allow State agencies to set exempt fundraising standards subject to USDA approval.  Neither option 



grants maximum flexibility to LEAs, whose operations and finances are directly affected.  At the 
same time, PL 111-296 expands requirements for development, implementation, assessment, and 
reporting on LSWPs and establishes new reporting requirements on the school nutrition 
environment generally. PL 111-296 also requires LEAs to designate one or more district officials or 
school officials, as appropriate, to ensure that each school complies with the LSWP.  LSWPs set a 
high bar for school districts, and a determination of fundraiser frequency aligned with the district’s 
LSWP allows flexibility at the local level while assuring a healthy nutrition environment for children.    
 
In summary, NSBA urges the Department to acknowledge the budget and labor constraints that 
LEAs already face in light of sequestration and the ongoing fiscal crisis for our schools, 
communities and states. At a time when education is acknowledged as a priority for America’s 
success and competitiveness, it is imperative that federal policy—including implementation of the 
child nutrition reauthorization—assures that educational systems are supported, not undermined by 
unfunded mandates or under-resourced requirements. Our children should not have to pay a price 
in terms of instruction and other education services because of new, untested and unfunded federal 
requirements such as those in the proposed rule.  School nutrition programs simply cannot be 
successful unless the school districts providing them have sufficient resources and local authority to 
administer them effectively.  
 
Thank you for your consideration of these comments. Questions may be directed to Lucy Gettman, 
director, federal programs, at 703-838-6763 or by e-mail at lgettman@nsba.org.  
   
Sincerely, 
 

 
 
Michael A. Resnick 
Associate Executive Director 
 
Cc:  Dr. Janey Thornton, Deputy Under Secretary 
Julie Brewer, Chief, Policy and Program Development Branch  
 
 


